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SPECIAL TAXFAX
Intro: Comments for publication in TaxFax are always welcome and should be directed to the editor, Úna Maguire at the Irish Taxation Institute.
Committee Stage Changes to Sections 811 and 811A

Readers may be aware that a Committee Stage amendment issued yesterday proposing significant changes to Sections 811 and 811A.

The actual changes 

The legislation contained in the amendment is very complex but broadly seems to propose 4 main changes:

1. It appears to enable Revenue to make any enquiry or take any action at any time on foot of sections 811 and 811A, without the normal 4 year time limit applying.

2. It seems to oblige Revenue to form an opinion on an 811A protective notice within 2 years but still enables them to make any enquiry on the 811/811A matter at any time.

3. It seems to alter the approach that the Appeal Commissioners must take to certain s811 appeals (but not all).  This is a most unusual amendment in that the Appeal Commissioners may now have to determine s811 cases on which a protective notice has been lodged by the taxpayer in one way and cases in which no notice has been lodged, in another.  For cases where a notice has been lodged, their determination will be based on whether or not a transaction is a tax avoidance transaction.  For cases where no notice was lodged under section 811A, however, it appears that they must determine the appeal based on whether they believe there are “grounds” on which the transaction could “reasonably be considered to be” a tax avoidance transaction. 

4. It is proposed to increase the surcharge in respect of section 811A from 10% to 20%.

The commencement rules are also complex.  The changes would appear to apply to transactions or any part thereof undertaken on or after yesterday 19 February, or transactions before that date which would potentially give a “benefit” on or after 19 February.

Areas of concern

The Institute has a number of concerns regarding taxpayers’ rights that members should be aware of.

The proposed amendments appear to include significant policy and procedural changes to tax legislation which have been introduced the day before the Select Committee sits to debate the Finance Bill. The Institute has continuously been asking for better consultation on areas where significant legislative change is proposed to ensure that it is fair, effective and clear when enacted.  In particular, the amendments also involve changes to the appeals process which appear to give rise to constitutional and administrative law issues. The changes also raise equity issues in that it appears as though two taxpayers with exactly the same set of circumstances will now be treated differently at the Appeal Commissioners depending on whether they have lodged a voluntary, non-statutory notice with the Revenue.

The Institute is also very concerned at what appears to be an open ended route of enquiry for Revenue into a taxpayer’s affairs, absent any allegation of fraud or negligence which can be tested by the courts.  Should this be the case, it could cause an unacceptable level of uncertainty amongst taxpayers who can never have the legitimate expectation of their tax affairs being closed off.  It could also have serious practical consequences for business transactions in that final tax sign off for e.g. sale of a business may no longer be possible.  

The Institute will work very hard in consultation with government to address the issues that we have identified and we would welcome views from members in this regard.  We will keep members posted as matters progress.
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